

















































































































District No. 145,396 1il, App. 3d 960, 966 (2d Dist. 2009) (citing People v. Roake, 334 Ill:‘App.
3d 504, 510 (24 Dist. 2002)) -

The statute at issue.here specifically states that cavesdropping will cccur when a person
knowingly uses some sort of device to record all or part of a conversation without the consent of
all parties involved. See 720 ILCS 5/14-2:"1‘}18 statute defines “conversation” as “any 6ra1
co'rmnunication...regardless of whether onc or more of the . parties intended their

- communication to be of a private nature.” 720 JII. Comp. Stat. 5/14-1(d). The language indicates
that the legislature ;nade the statute intentionally broad, reaching all conversations even where
there is no expectation of privacy. The only limitatioﬁs imposed by the language of the statute
are when there is consent from all of the participants in the conversation or as found in Article
108A or B of the criminal code. 720 11l Comp. Stat: 5/14-2(a).

The legislative history of the statute confirms its expansive reach. In 1961, the Illinois
legislature made it a crime to use “an eavesd;opping device to hear or record all or part of any
oral conversation without the consent of any party thereto.” 1961 Ill. Laws 1983. Since then, t};e
statute’s protective reach has been continually broadened by the General Assembly; first
requiring the consent of all parties to the conversation, lil. Pub. Act. 79-1159 (1976)(codified at.
720 1ll. Comp. Stat. 5/14-2(a)(1)), and then by amending the deﬁﬁition of “conversation” to
extend ““the coverage of the eavesdropping statute to all conversationé. regardless of whether
they were intended to be private.”” People-v. Nestrock, 316 1UI. App. 3d 1, 7 (2d Dist. 2000)
(citing People v. Siwek, 284 Ill. App. 3d 7, 14 (2d Dist. 1996)).

The plain language and legislative history of the statute’ indicates that it is broadly
designed to protect conversational privacy. The Seventh Circuit in Alvarez made a similar

analysis and determination regarding the purpose of this statute, noting that it was intended to

Page 5 of 14

J——
AT

T e e D T

O O W

C 0008008 D

A-39



protect the privacy of conversations. American Civil Liberties Union v. Alvarez, 679 F. 3d 583,
605 (7th Cir. 2012). The Stéte disagrees with this articulation of the statute’s pﬁrpose arguing
that protecting privacy is not the statute’s intex;t. However, if this Court were to adopt that view
the statute then would necessarily regulate speech by restricting individual rights to gather
information and instituting a broad ban on an entire medium of speech. Under suéh an
interpretation, the statute would be an impénnissible regulation on speech. [n the absence of a
post Alvarez analysis by the Hlinois Supreme Court, this Court will follow the direction of the
Seventh Circuit and find that the purpose of the statute was in fact 'to protect conversational
privacy. | |
B. Nar'rowly Tailored and Substantially Related
The question then becomes whether the means the statute utilizes for protecting
conversational privacy is narrowly tailored to achieve that goal. The Defendant asserts that the
scope of the statute is too expansive {0 even survive a rational basis analysis as it criminalizes
wholly innocent conduct.?
The Defendant argues that Peaple v. Carpenter, 228 111 2d 250 (111 2008) is persuvasive if
not dispositive to the case sub judice. In Carpenter, the owners of vehicles that contained
hidden co&npartments were convicted a statute that made it unlawful to own or operate a motor

vehicle that the individual -knew had a false or secret compartment, See Id. at 269. The statute

was intended to stop the use of secret vehicle compartments for contraband and weapons, but in

order to be convicted under the statute the state did not have to establish that the owner intended

? This argument has been accepted in other Hiinois courts. Although not binding duthority, the Cireuit
Court of the Second Judicial Circuit in Crawford County in the case of Peaple v. Allison, 09 CF 50 held

. that the eavesdropping statute violated substantive due process for its failure to include a criminal intent
element and held it facially unconstitutional. The State then appealed to the Illinois Supreme Court and
later moved to dismiss the appeal, (Illinois Supreme Court Docket 113221 dismissed April 2,2012) In
addition, there have been similar decisions in the First Judicial Circuit of Cook County in People v, Drew
10 CR 46 and Pecple v. Melongo 10 CR 8092,
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to use the compartment for that illegal purpose. /d. Simply having a compartment in the vehicle
and knowirig it was there was enough to support 2 convictjon under the statute. Id. The Illinois
Supreme Court found that without a criminal intent requirement the statute included wholly
innocent conduct that was outside of the purpose of the statute, and was therefore, facially
unconstitutional. /d. at 273,

The State makes the argument that the conduct included within the bounds of the
eavesdropping statute cannot be “wholly innocent” because the conduct was explicitly designed
by the legislature to be proscribed under the statute. In support, the. State urges this court to
consider two cases where statutes were upheld without criminal intent elem.ents despite
constitutional challenges. In those cases, the statutes were upheld because the conduct
criminalized was intended to be included within the reach of the statute. The State directs this

| court to People v. Williams, 235 Ill. 2d 178 (1ll. 2009) and People v. Hollins, 2012 1L 112754
(111, 2012) in support of this argument. ' | |
In PeOI;le v. Williams, the statute-was intended to protect consumers against deceptive

recordings in the commercial market by banning the sale of unlabeled sound recordings.
Williams, 235 1. 2d at 201. The [llinois Supreme Coust in that case found that there was a
sufficient connection between unlabeled recordings and deceptive recordings td uphold the
statute. Id. at 204, In Hollins, the stafute at issue was c;esigned to protect against the
. promulgation of child mmogaphy. Hollins, 2012 IL 112754 at 1].25. The lllinois Supreme
Court found that even though a minor was over the age of consent for the sex act, taking a
recorded image of the act was still a violation of the child pomography. statute, /d, at 1 28.
Again, the court féund a sufficient connection between the ban of the recorded image and the

purpose in protecting against child pornographic imagcé. Id
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The purpose of the eavesdropping statute is to protect the conversational privacy of
citizens; but the statute makes no requirement that there be a reasonable expectation of privacy
in the conversations at-issue in order for a violation of the statute to occur. Thus, as the
Defendant indicates in his motion, a juror recording directions given by a police officer or a
parent accidently recording a conversation in the background of s little league game cquld be
subject to a felony conviction. In this modern era, recording devices are in a growing number
of hands and are used in everyday life in common ways which many persons would find an
indispensible form of communication in their increasingly digital world. These devises come in
a variety of forms such es cell phones, smart phones, fablels and all manner of “mobile” devices
allowing instant gathering and distribution of speech in multiple forms, It is not difficult for a
person that has used one or more of such devices to realize very quickly that a lot of innocent
conduct could result in persons being often in violation of the cavesdropping statute.

The case at bar is distinguishable from the Williams and Hollins cases-deemed persuasive
by the State, The Illinois Supreme Cour in Hollins explained the meaning of the term “innocent
conduct” as used in Madrigal as “conduct not germane to the harm identiﬁed by the legi‘slatu're,
in that the conduct was wholly unnecessary to the legislature’s purpose in enacting tlhxe;la;vv."
Hollins, 2012 IL 112754 at 411. In Williams and Hollins, there was a close connéction between
the purpose of the statutes .and the conduct proscribed. Here, the purpose of the statute is to
protect citizen’s conversational privacy but the legislature has actually removed the requirement
that there be any reasonable expectation of: privacy and thus subjecting any.a.nd all recorded
conversations to potential exposure to the consequences of violating the eavesdropping statute.
There is not a sufficient connection between the expansive means adopted by the statute and its

purpose in protecting conversational privacy to even overcome a rational basis analysis, much
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less the rigor of intermediate scrutiny. Accordingly, Defendant’s motion to dismiss the

indictment based on the facial challenge to the constitutionality of the eavcédropping statute on -

substantive due process grounds should he granted.

AT S GRS CH T

HI, First Amendment
The Defendant also challenges his indictment on First Amendment grounds, He argues

Bafy VN s s -

that the cavcsdroppiﬁg statute unconstitutionally infringes on his First Amendment freedom to"
gather information. The Defendant is not clear in his Mo.tion to Dismiss whether he is bringing
this as a facial or as applied challenge. However, in light.of his emphasis on his ability to record
public officers performing their duties in public places it seems that he is applying First
Amendment law to his particulur case. Furthermore, because the stétute is content neutral on its
face, this.will be construed as an “as applied” challenge.

- B. Intermediate Scrutiny

Where a statute-that implicates the First Amendment is content neutral, the appropriate
level of scrutiny to be applied is intermediate. American Civil Liberties Union v. Alvarez, 679 F.
3d 583, 604 (7th Cir. 2012). The intermediate scrutiny standard in First Amendment cases
requires “1) content neutrality; 2) an important public-interest justification for the challenged
regulation; and 3) a reasonably close fit between the law’s means and its end. /d. at 605. The fit
between the law’s means and ends requires that {he burden on First Amendment rights not be
greater than necessary to further the important governmental interest. /d.
" The statute is content neutral on its face and as conversational privacy is “easily an
important governmental inlerest,” the only consideration in this analysis is the fit between the
Iaw‘s means and end.” /d. The Sevenﬂ; Cfrcuit has already con.sidered whether thé

eavesdropping statute would survive intermediate scrutiny and determined that it would not as
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applied to a citizen recording a police officer in the course of their public duties. The Seventh
Circuit noted that by “legislating this broadly- by making it a crime to audio record any
conversation, even those that are not in fact private- the State has severed the link betw;:n the -
eavesdropping statute’s means and its end. Rather than attempting to tailor the statutory
prohibition to the important goal of protecting personal privacy, Illinois has banned...3udio
recording that implicates no privacy interests at all.” /d. at 606.

L Recording Judicial Proceedings

One of the Defendant’s counts attaches criminal conduct to recording court proceedings.
Qur 1llinois Supreme Court has instituted rules, including but not limited to Ill. Sup. Ct.,, R 63
 63(A)(7), which would prohibit audio recordings in courtrooms in most circumstances, Nothing
in this order or opinion in any way seeks to.suggest that such a rule or court orders meant to
regulate distractions and to maintain dignity in the courtroom or its environs is affected here. In
those instances, it is not the attempt of the Court to protect privacy as much as it is to eliminate
distractions and maintain the decorum necessary to perform judicial functions.
The State attempts to distinguish the Seventh Circuit’s analysis from the facts of this case
by first arguing that “there is noth'xng in the Constitution which guarantees the right to record a
public event.” Poits v. City of Lafayette, 121 F.3d 1106, 1009-12 (7th Cir. 1997); Nixon v
Warner Communication Inc., 435 U.S. 589 §10 (1978) (explaining that the Sixth Amendment
does not require broadcasting trials to the public); United States v Kerley, 753 F.2d 617, 620-22
(7th Cir, 1985) (recognizing that the exclusion of cameras from federal courtrooms is
. constitutional). |
However, the rule from those cases the State referencgs is not that there is no right to

record a public event, but rather that “the right to gather information may be limited under
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certain circumstances.” American Civil Liberties Union v. Alvarez, 679 ¥. 3d 583, 592 (7th Cir.

2012). Limitations on the right 1o gather information are permissible; however, they are always.
contingent on a constitutional analysis of whether the regulation is a valid time, place,. or
manner restriction. /d. The eavesdropping statute does not have any limitations much less time,

place, or manner restrictions to consider. Rather, it is a blanket prohibition against audio

recording, The [llinois eavesdropping statute is 8 complete bar to an entire medium of speech.

The State’s argument that the First Amendment should not protect the recording in question

here, therefore, is unfounded.
2. Recording in Secret N

"The State attempts to distinguish American Civil Liberties Union v. Alvarez by pointing
to the fact that in the case at hand the recording was surreptitious, The State cites Alvarez for its
proposition that secret recording somehow eliminatcs the protection. of the First Amendment.
This reading of 4lvarez is simply incomrect. In fact, the Seventh Circuit explicitly rejected that
notion by explaining that “we are not suggesting that the First Amendment protects only open
recording. The distinction between open and cohcealed recording, however, may make a

difference in the intermediate-scrutiny calculus because surreptitious recording brings stronger

privacy interests into play.” /d. at 607.

Applied to the facts of this case, the privacy interest implicated by the secret recording of
the public courtroom proceedings does not outweigh the Defendant’s First Amendment rights.
The Supreme Court has recogmzcd' that First Amendment rights apply to the press and public

. for cen;in governmental proceedings, at least v{here the proceeding “historically has been open
. to the press and general public,” and puElic access "plays a particularly significant role” in the

functioning of the pfoceeding in question and "the government as a whole.”" /d, at 599 (citing
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r Co. v. Super. Ct. for the Cnty. of Norfolk, 457 U.S. 596, 605-06 (1982))
(holding that a statute mandating closure of criminal trial during testimony of minor sexual-
assault victim fails strict scrutiny); see also In re Continental Illinois Sec. Litigation, 732 F.2d
1302, 1308 t?th Cir. 1984) (recognizing a right to attend civil trials),

Courtroom proceedings are not typically private and so the privacy interest at issue here
is not great enough to justify the eavesdropping statute’s expansive means. Therefore, the
conversation that forms the basis for Count II of the indictment is ];rotected ‘by the First
Amendment, and accordingly, the eavesdropping statute as applied to that count is
unconstitutional.

The secret recording of the conversation with an attorney in the hallway of the courthouse
that forms the basis for Count 1 of the indictment is a more complicated analysis. In that
instance, it is highly unlikely that the attorney would have had any indication that the
conversation between herself and the Defendant was not private. However, the conversation did

occur in the hallway of a courthouse which is rarely a private place for a discussion.-Notably,

however, the privacy interests implicated in this count of the indictment are considerably greater

than Count II. Nevertheless, in light of the First Amendment rights implicated here, it is not

likely that the attorney's privacy interest rises to a level that would justify banning any and all
. audio recording. Accordingly,' the Defendant’s motion to dismiss the indictment as it penains to

Count 1 should also be granted because it is unconstitutional as applied to him. -

IV. Conclusion

The eavesdropping statute on its face violates substantive due - process l;y failing to
include an element of criminal intent which necessarily m'é:ans that it criminalizes. wholly

innocent conduct. Minois courts have consistently held that where a statute subjects wholly
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imnocent conduct to criminal penalty wit
knowledge it violates the constitutions of both [llinois and the United States. People v.
Madrigal, 241 111, 2d 463, 466-67 (11, 201 1). Accordingly, the Defend;mt’s motion to dismiss
the indictment based on the facial unconstitutionality of the eavesdropping statute should be
granted.

The eavesdropping statute also necessarily implicates the First Amendment by its broad
ban on an entire medium of speech. See American Civil Liberties Union v, Alvarez, 679 F. 3d
583, 596 (7th Cir. 2012). Such a broad regulation is not narrowly tailored to achieve the
purposes of the statute, and as such, is an improper restriction on First Amendment freedoms.
Applied to the facts of this case, the means utilized by the statute are too broad to survive even

rational basis scrutiny. Accordingly, Defendant’s motion to dismiss on First Amendment

grounds as applied to the facts of his case should be granted.

Rule 18 Findings:
Pursuant to [llinois Supreme Court Rule 18, the court finds:

a) The lllinois eavesdropping statute is unconstitutional on its face and as applied to the

case sub judice;
b) The eavesdropping statute lacks a culpable mental state and subjects wholly innocent
conduct to prosecution and violates the substantive due process provisions of the Fourteenth

Amendment of the Constitution of the United States and the Article 1, Section 2 of the

Constitution of the State of lilinois;

¢) The eavesdropping statute cannot reasonably be construed in a manner that would

preserve its validity;
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d) That the finding of unconstitutionality is necessary to the decision and judgment
rendered, and that such decision or judgment cannot rest upon an alternative ground; and |
e) That the notice required by Rule 19 has been served, and that those served with such
notice have been given adequate time and opportunity under the circumstances to defend the

. statute challenged.

B N OO OO AW DI NG e

IT IS THEREFORE ORDERED AND ADJU’DGED that the indictment be and is heréby '

dismissed,

Entcred this.13th day of February, 2013

Circuit Judge
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Rights, eavesdropping law collide in filmmakers'
case

October 07, 2004 | By Jon Yates, Tribune staff reporter.

Recommend 0 Tweet O . 0

Armed with hand-held video cameras, Patrick Thompson and Martel Miller spent months this
summer recording traffic stops by Champaign-area police, hoping the footage would foster
discussions about how the officers interact with the African-American community.

They certainly succeeded at that.

In a saga playing out Downstate, Miller and Thompson had their film confiscated by police, then
were charged by prosecutors under Illinois' eavesdropping law.

i

Arrest Records: 2 Secrets

instantcheckmate.com

1) Enter Name and State. 2) Access Full
Background Checks Instantly.

Under community pressure, police and the city manager persuaded prosecutors to drop charges
against one of the men, but Thompson remains charged.

On Wednesday, hours before their documentary film aired on the local public TV station, the
American Civil Liberties Union joined the fray, filing a court brief asking a county judge to drop
the charges against Thompson.

"The charges against Mr. Thompson reflect an abuse of Illinois' eavesdropping statute," said
Adam Schwartz, staff counsel with the ACLU, who called the charges unconstitutional and the
state's eavesdropping law poorly written.

"This eavesdropping statute is a bomb waiting to go off in the hands of an overzealous
prosecutor,” Schwartz said. "One could imagine a million literal applications of the state
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eavesdropping statute that would be atrocious.”

In September, both Thompson and Miller were charged with eavesdropping after prosecutors
determined their taping violated state law because they did not obtain consent from the people
they were taping.

Although the charges against Miller were dropped several weeks later, Thompson remains in jail
on both the eavesdropping charge and charges of home invasion and sexual abuse from an
unrelated case. His wife, Maria Thompson, said he is being unfairly singled out because he is a
known police critic.

Prosecutors disagree and say he was arrested because he broke the law.

Thompson's saga began in May, when he and Miller began filming their documentary. Miller,
43, said that for years, members of Champaign's black community have complained that they
are unfairly targeted by police, and he figured the videotaping would both keep police in check
and create a record of how blacks are treated.

"We were just doing the documentary so that we could have dialogue,” Miller said. "Before I
even started videotaping, I watched about 20 stops. With African-Americans, they don't just get
stopped, they get arrested.”

The two men taped dozens of police stops over the next several months without incident but ran
into trouble on the night of Aug. 7. After Miller taped police issuing a citation to an African-
American bicyclist for riding without a headlight, police seized Miller's video camera.

1w a1

Later, after Thompson and Miller submitted their documentary to Urbana Public Television,
prosecutors confiscated that, too, and charged the two with eavesdropping following a
Champaign County grand jury indictment Sept. 2.

Official Settlement Site
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Deepwater Horizon Settlements. Official Court-
Authorized website.

Champaign County State's Atty. John Piland said the problem was not that Miller and Thompson
were videotaping the stops--but that they were also recording what police and citizens were saying
without their permission.

Under Illinois law, it is illegal to record conversations unless everyone involved gives consent.
Other states allow conversations to be recorded if only one person--including the person
conducting the taping--gives consent.

Legal experts say state legislators toughened the law 10 years ago, removing an exemption that
had allowed conversations to be recorded if they took place in public. Now, Schwartz said, the law
is so strict, it could technically be applied in many instances, including when news crew
surreptitiously videotape and audiotape a mugging or police beating.

"What I think is critical is the conversations [Mill&ggbnd Thompson] recorded were in public



places, on public streets and these were people talking in normal voices. They weren't whispering,"

1yl

Schwartz said. "The 1st Amendment protects the right to record police in public places."

Piland withdrew charges against Miller several weeks ago after Champaign City Manager Steve
Carter and Police Chief R.T. Finney wrote him requesting the eavesdropping charges against both
men be dropped.

Carter said he wrote the letter because he felt the charges had already resulted in the desired
effect--a discussion about what is and what is not acceptable when it comes to public taping.

Still, eavesdropping charges against Thompson remain, in part, Piland said, because he faces
other, more serious charges. In such cases, Piland said, prosecutors generally wait until the more
serious case is resolved before tackling the lesser charge.

In the meantime, the 40-minute tape Thompson and Miller made was returned to the public
access station, which ran it Wednesday, almost a month after it was originally supposed to air.

Maria Thompson said she believes neither her husband nor Miller should have been charged with
eavesdropping in the first place.

"They're unfairly targeting a group and two individuals who are trying to make change," she said.
"Y eah, the change is controversial, but you need adversity to make change."
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